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STATE DF HONTAHA
BEFCRE THE BOARD OF FPERSONNEL AFPEALS

In THE MATTER ©F UNFAIR LABOR PRACTICE CHARGE NO., 231-81:

WOLF FOTIHT EDRUCATION
KRSSOCTATIGH, HEh, WEA,

Complainant,
FINDING OF FACTS, CONCLUSIONS

OF LAW AND RECOMMENDED
GRDER

WOLF POINT PUBLIC SCHOOL
DISTRICTS HO. 25 AND 45&,;

T T T B i o™ T T Tl Tol® T

Def=frdant.

* & & & & & & Kk * % % #

I. INTRODUCTION

This nm#tter came on for hearing before Gordon D. Bruce,
Hearing Examiner, an Aprill 28, 1994 at the hour of 4:00 ofclock
p.Wm. The hearing was held in the Conference room of Sherman Motor
Inn. The time and place of the hearing were previously agraed to
between the parties. The Walf Paint EBEduecatlon Assoclatian, MEAR,
HEA, (Complalmant) was represented by its counsel, John E. hddy,
Eeg. Wolf Point Public Scheel Districts Ho. 45 and 45A (Defendant)
was represented by Mr. Rick D'Heecge, Labor Relatiens Director.
Parties filed their final post-hearing briefs in July 1994,
IT. ISSUE

Did the Wolf Point School District wiolate Section 319=31=
05 (1) and (2}, MCA, constltouting an unfalyr labor practice as set
forth in Section 39-31-401(5), MCA, as contended by the Complainant
in this matter.

Ez=entially, the Complainant believes that if there is a long-
atanding practice which ls alearly understood bebtween the parties,

the Defendant cannot ilmpose a unilateral change In working
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cenditions upon the teachers, ae it allegedly did here, unless they
at least meet and confer about the proposed chatige.
In juxtapasition, the Defendant essentially argues that unless
a working ceonditicn 1s expressly set forth in the Collective
Bargaining Agreement, they had the right ts change work assignments
by 10 minutes, to increase class schedules by 10 minutes and/or ta
increase the heurs of instruction by 10 minutes under the
Fpanagement rights" clause.
III. BACKGROUND FACTS (Pleading & Charges in part)
an Decanbar &, 1993, Defendant filed its "Amended Unfair Labor
Practice Charge” as follows in part:
1. The Wollf Point Education Association, MEA/NEA is the
exclusive representative of teachers employed by the Wolr
Point Public Schools.
2. Eince the Defendant first dnstituted the unilateral
changes eubject to this dispute, the parties have bargained a
FUCCeSS0r agreement to the 1990-8%2 Cantract, This succesaor
agreament doas not resoclve the dispute bebwaen the Complainant
and Defendant with regard to the duty-fres Iunch period as
that issue is set forth beleow in this matter. (Exhibits A and
)
i On September 16, 18%2, the Complainantfs teachers at
Worthside Elementary Scheool received a verbal directive from
Principal, dordon Friberg assigning them student supervision
duty during duty-free lunch pericd. The duty was to begin on
SEeptember 21, 1532,
4. The directive assigned Complainant teachers at Northaide

Elementary to thelr clagsrooms during the lunch period for the
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purpose of student supervision. Prior to defendant’s
directive, this lunch period had been duty-freec.

5 On Eeptember 18,1992, Complainant notilfied Defendant of
the unilateral change and demanded to bargain over the change.
{Exhibit C)

. On September 21, 1992; Defendant admitted the change was
a subject of ceollective bargaining, but again ordered
Conplainant teo comply wlth the directive. (Exhibit D)

Wit | A

Boriis st

O Between the conclusion of the 1992-03 schaal yvear and the
comnencement af the 1993-94 scheoel year, Defendant amended £he
assignments to Complainant of student supervision during
camplainant’s duty=-free lunch peried. This assignment of
supervision responsibilities during what had theretafore been
a duty-free lunch period wWas the basis of the original
complaint filed herein. The new assignment of student
supervision responsibllities during the 1993-9%4 school year
wag even more onercus than the 19%32-%3 school rToster.
{Exhibit E)

10. ©On August 24, 1993, Complainant notified Defendant
formally and in writing that this unilateral change in working

conditions was not accepted and requested that Defendant

gubmit the issue to collective bargeining. (Exhibit F)
R,
1 s o s

(See Exhibit J-23)
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Additionally, although the Complainant processed the complaint
through the grievance precedure, the grievance procedure contains
ne election of remedies language, dconseguently a ULP was Tormally
Liled .

(Exhibit J-8)

The record also reflects the Complainant waived any claim to
back pay at the oukset of the hearcing. Thay slmp'l._'_l,-' soick &
determination that the administration is reguired to meek and
confer with them prior to instituting a change 1in working
conditions, and that an Order should issue prohibkiting any changes
in the long-standling practice of a8 duty-free lunch period until the
administration does seet and confer Wwith the ELeachers,

I, FINDINGE OF FROT®

1 The Schoal District consists of three major buildings;
the Southside School, consisting of several kindergarten, first,
second and third grade classes; the high school; and the Horthside
School consisting of sewveral clagses of fourth, fLfEh and sixth
gradas.

(Testimeny Principal Friberg)

L Priar to Sepkesher 16, 1892, the HNeorthside Schaool

teachers, except for those on lunch duty, were all diemiesed from

thelr classroons for the lunch period. The students were laft in

1211 proposed findings, conclusions and supporting arguments
of the parties have been considered. Ta the extent Ehat the
proposed findings and conclusions submitted by the parties, and the
arguments made by them, are in accordance with the findings,
conclusions and views stated herein, they have been accepted, and
te the extent they are inconsistent therewith, they have been
rejected. Certain proposed findings and conclusicns may have been
omitted as not relevant or &as not necessary to n proper determina-
tion of the paterial ilssues presented. Ta the extent that the
testimony of waricus witnesses 1s not in accerd with the findings
herein, it is not credited.

-.‘L-
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their classrooms unsupervised and the Principal would patrol tha
hallway and dismiss the classes on a rotation basis,
(Teacimeny Principal Friberg)

3. Due to concerns for safety of the students, Principal.of
Northside Schecl, Mr. Friberg, on Septesnber 16, 1992, gave verbal
directive to the Complainant, assigning teachers at HNorthseide
School to their classrooms during the lunch period for the purpose
of student supervision, thereby altering the time for their. duty-
frae lunch peried. (Testimany of Teachers Sue Patch and Patricia
Taovs and Richard Desch-President Wolf Palnt Education Assccintion
and Mr. Friberg)

1. Principal Priberg was concerned about maintaining
appropriate supervigicn of some twe-hundred forty—eight elementary
students during the lunch hour and determined changes in the
teachers’ duty-free lunch tine was necessary bta sccommodate
supervizion needs. In denying Complainants’ grievance as a resulk
of the changes, teachers were advised in part:

"It appears that the unlon has loast =sight of the fact

that we are all here for: the children. Without tha

children, we have no job fo do, It is for the safety,

guidance and instructien of the students that we must
maintain supervision of the ... elementary students
during the lunch hour.'

(Exhibit D=4)

5. The subject of the change in the teachers’ Juty fraoe
lunch was not diecuessed in 1992 during any collective bargaining
negotiations between the parties prior to the change made by the

Frincipal. There was gone discussion with staff and Principal
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Fribkerg concerning the duty free lunch, but the exact extent af
those converzations are unclear in the record. It is clear,
however, that there were discussichs concerning the cost of
additicnal tables for the lunchroom costing 52,300.00 each.

6. In all events, by letter dated Septenmber 21, 1933, the
Wolf Point Scheools District Superintendant informed Richard Desch,
President of the Assoclation ({Complainant) that Northside teachers
would follow Principal Friberg’s directlive regarding the matter
until resslutleon of the issus at the bargaining tabls.

(Exhibit C=3) (Testimony Friberg)

7. Subsequently, a new duty reoster was instituted by weekly
bulletin on Sapteaber ZE — October 2, 1992, Indicating new duty and
in-roaan supervisicn would start on Monday, September 28, 1992,
The District wrote to the teachers, stating that they would "be
looking forward to your preposals regarding teacher responsibility
for student supervision™ during the Iunch hour.

(Exhibit ©-3)

a, The credible testimony of Richard Desch revealed that nao
such proposals were presented to khe school bpard bargaining team
by the Complainant because they belleved past practice indicated
that teachers had a duty-free lunch. And, the Defendant brought no
propogals farward because the ceollective bargaining agreement did
not contain speclflie language regarding a duty=free lunch period;
therefore, they felt adrinistratien was free, under the management
rights ¢lsuse of the collective bargaining agreement between the
partiea, to make whatever changes they wishad.

9. The recard alsoc reflects that Defendant =et forth

additional changes in working conditions between the 1992-93 schaal
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Year and the 1993-94 school year which were desceribed as follaws by
Susan K. Patch, Horthside WPEA Dullding Representative by letter
dated hugust Z4, 19931, Eka Frinuipal Friberg:

"Even though you "discussed" the new lunch schedule with

us, it wae lmposed on us by you as administrator. It wae

not mutually agreed on nor did it involve teacher

discossion, suggestlens, or input. As was pointed out to

you at the staff meeting on August 23, 1993, vou again

have changed our working conditions without discussing it

with us and that we do not agree with what has been done.

Hot anly have you changed our working conditioms, wvou

have shartened our 45 minute (21:30 a.m. - 13:15 p-m}

lunch periad to 35 minutes.

We all agree that a schedule of sone sort must ke in

place and that agreement does nat mean acceptance nor

approval of what has been done. The ULP still stands and
will now be amended to include this wyear’s changing of

our working conditicns again without our input ar

appraval. !

(Exhibit C-3) (Emphasis added)

10. The before mentioned duty-free iunch period was sat forth
in wreiting in the policy handkosk that the District gave ta the
teachers at the beglnning of the 1982-%3 school Year. It was also
contained in the handbeek prior to the beginning of the 1992=93
school year. Whan the teachers returned from the summer 1993
break, the handbooks had been changed with a red Wi through the
paragraph referencing duty=-fres lunch.

{(Teatimany Ms. Patch)
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11. Those changes nade by Defendant in the 1933-94 achool
vear actually decreased the number of minutes Indlviduals were
assigned dutles. Im 1992-93 the average teacher had 2325 minutes
af duties. In 19%%3-%4 the average teacher had 1685 minutes of
dutias.

{Testimany Princlpal Friberg)

12. Prior to September 16, 1592, there were changes in the
lunch periods and duty hour day of the teschers, The record does
not reflect a sSubstantial Ilst of unilateral changes made by
management priler te September 92, but certain lnclidents of
wneguivecal changes were made without wvote aor approval of the
teachers. Hevertheless, informal conversatfiana with the teachers
were undertaken prior to the final decieiona made by management,

albeit Defendant did not pecessarily follow the teachers’

recommendations, Ccertain changes were nade by management as
follows
al At the Northside School in approximately the 1987-86

school vear, the Distrlet nade changes to the work
schaedule to accommodate an  early out on  Friday's
schedule,

b) Some years age, the high school changed from a six
pericd day to a seven perlod day and from a split lunch
pericd to one lunch perclod,

e} Approximately three years agoe the District added a
"ghort teacher’ to the noon schedule. Conseguantly, this
decreased the number of duty-free lunch perleds the
teachers at the Horthside Scshool had in a school year.

(Tastimony Michael Preyer, Principal)




i

i3

1z

13

1%

lé

17

14

145

20

2L

£d

41

24

25

26

)

£6

) In approximately 1%30, duty free Junch time was

raeduced by the District from 1 hour to 45 minutes, which

it remained uptil unilaterally reduced to 35 mninutes by

Defendant. There is nothing in the record indicating the

type of informal conversations betwesn parties that may

have preceded the changa in 1980, bukt Teachar Bilgan

Patch?’s credible cross exanination testimony revealed

that lunch hours had never before been discussed in

formal negotiations. {(Testimony Susan Patch)

a) Patricia Toavs, who had taught at NHorthside school

for 11-12 years was not aware the duty [ree luhch issue

had ever been presented as a Y"echange™ for discussion in

contract negotiations.

13. Clearly, the 1%%0-92 cCollective Bargaining Agrecsment
states that the "Board" (Defendant) shall retalpn without limitation
all powers, rights, authorities, duties and responasibilities
represented by law to establish school policy of operation,
including the right to determine work assignments under Article
§.1, Secktian B. Secklan € of the Article sete forth that the
School Diastrict has the right to establish class schedules and
houwrs of instruction.

(Exhibit T-23 MAM)

14, Article 3 contains the definition of "meet and confer" as
pertains te Ehe 1990-92 Hegotiated Agressnent which reads ag
follaows:

Mest and confer means the exchange of views and concerns

betwean the School District and the Exclusiva
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Representative. (Heet and confer items will not appear

in the text of the Haster Agreasment.)
(Sea “"A" above)
. CONCLOEIONE OF LAW

s B The Montana Supreme Court has approved the practice aof
the Board of Personnel Appeals in using federal court and nabtianal
Labor Relations Board (HLERB) precedence as guidelines interpreting
the Montapa Collective Bargaining for Public Employees Act as the
State Aot is 2o similar to the Federal Labor Hanagement Relations
nct, Btate ex rel Board of Parsonnel Appeals w. District court, 1831

Mont. 223 (197%), 5%8 P.2d 1117, 103 LRRH 2297; Teamaters Lacal Ho.

45 v. State ax rel Board of Personnel Appeals, 195 Mopk. 272 (L9B%]

B35 -P.2d 1330, 130 LERRM ‘2013,

2. It is well settled that unilateral changes in mandatory
subjects of bargaining By an employetr is an unfair labor practice
(violation of Section B{a) (5) af the HLRA which 1= the Federal
counterpart of Sectien 19=11-401(5), MCA). See NLRE v, Eatz, 396
U.5. 736, 50 LEBRH 2177 (L1l962).

3 In determining which subjects are mandatory subjects of
bargaining, thiz Board has wutilized the balancing test adopked by
the Kaneas Supreme Court im 1973, (H.EB.A. ¥v. Bhawnee Missleon Board
of Educatien, 512 P.2d 426, 04 LRERM 2223) and followed by the
Pennsylvania Supreme Court in Fennsylwania Taber Relations Board v,
EE5t1_EEllgg!_ﬁljﬁ_ﬂEhﬂQl_ﬂiﬂjﬂiEL, 337 A.2d 262, 90 LERM 20B1.

The Kansas Bupreme Court said:
It does 1ittle good, we think, to speak in terms of "policyr
verdus something which is not pelicy. Salaries are a matter

of policy, and so are vacation and sick leaves. ¥Yet we cannot
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doubt the authority of the Board to negotiate and bind ltself

on these guestions. 7The key, as we sec it, is how direct the

impact of ap issue is on the well-being of the individunl
teacher, as opposed te its effect on the cparation of the
gcheol system as a whole. (Emphasis added)} The line may he

hard to draw, but in the absence of more assistance fram the

legislature the courts must doa the beat they can.
H-B:A-, supra)
De=Hinimis Rule
L Defendant argues that changing the duty-free lunch fran
45 minutes to 35 minutes f% A minor amount of changa and clitea

Lowar Plathead Bducation hssociastion w, Charle School District Mo,

7, ULP 14-76 (12/13776] in suppert of auch contentiona. Here, as

contended by Conplainant, the above cited case 15 not dispositive
of the instant matter, as cutting ten minotes out of & facky-five
minute lunch perlod is not de minimis. Clearly, the reduction
leaves the teachers with 22% less lunch tima and such facts
preclude a conclusicon supporting Defendant’s contentions.
Contract-FPast Practioe

5. Defendant convinelngly argues thak under the sanagenent
rights clause of the collective bargaining agreement between the
parties,; it was able to make unilateral changes in the duty=-free
lunch pericd assigned teachers im the School District, including
tha HNorthside ESchool. The ralevant Sections - from the 1990-92
Callective Bargalnlng Agreenent reads in part as fFallaws:

Article IIT = Definitlions

3.1 Terms and Conditions of Employment

-l]_--
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Terms and conditlione of enployment shall mean wages;
hours, fringe benefits and octher conditiona of employment
subject to those limitations defined as management rights
and prerogatives by the Montana Public Employees
collective bargalning Law, Title 59, Chapter 1§, Revi=zed
Cades of Montana, as amended. (Enphasles added)

e ke ok & d
3.3 HMHest apd Confer
Moet and confer means the exchange of views and concerns
between the School Districet and the Exclusive
Representative.... [(Emphasis added)

* okow ow ow ok ok
.1l Powers af the Doard
The Baard has, ‘and shall retain, without limitation, all
powers, rights, authority, duties and responsibilitiea
canferred upen and wvested in it by law to establish
schocl policy of operaticn, includlng; but not limited
to, the right:

i k% W ow E-Ek X
B. to employ and re-employ all personnel, determine
their gualifications, conditions of employment and work
assignments. ... (Emphasia addead)
. ta gplact...clags schedulas, hoursa of

instrustion.... [(Emphasis addad)

{Exhibit a)

L7 e
good failth

canditions

Clearly the School District is required to negotiate in
with respect to wages, hours, fringe benefits and other

of empleynent and to negotiate anm agresment or ta

—l.lE -
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negotiate over any gquestions arriving thereunder. Here, however,
the record dees not raflect that the Defendant refused to negotliate
any item. As pointed out by Defendant, the Unicn did not present
substantlal reliable and prebative evidence showing Where
management refused to review any proposal or refused to take under
advisement any propeosal, or refused to discuss any proposal.

3 As to the duty-free lunch at issue herein, the recerd
does not show that the Unien eset forth any proposals pertaining to
the duty=free lunch hour. But the Unien had opportunity to do so.
By letter from Defendant to Union Presidept Desch on Septenber 21,
1992, the Union waz informed that the Schoaol Beard bargaining team
wias looking forward te thelr proposals at the next meeting with the
Unien scheduled for September 24, 1992. Further, as argued by
Defendant, if the Uniecn wishes to address those rights as set forth
in article %.1 of the Contract, the Unlon has an affirmativae
responsiblility ta bring forth proposals to the bargaining table. .
A "unlon cannot charge an employer with refusal to negotiate when
it has made mo atteapt to bring empleoyer to the table."™ NLRB Wv.

Alva Allan Industries, 369 F.2d 310, 63 LRERM 2515 (CA &, 1066).

Additionalily, In W.W. Graimer inde. w, MLRB, G860 F.2d 244, 129
LRREM, 2718 (CA 7, 18BE}, the court found the Union had waived its
right by failure to assert bargaining rights after being given
anpla gopportunity to bargain over the change of contractors.

B. The Complainant argues that the School District and its
adninistration unllaterally changed a long-established policy of a
duty~free lunch which they allege was clearly understeood between
the parties, and they did so without notice. Further, Complainant

contends the School District nade the change without inviting

1-13-
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discussion or even suggesting that discusszion would be allowed.
Here then, the guestion of the scope of any pest practice becomes
the key issue as there were no provisions covering the subject of
dutyv-frea lunch perifeds in the collective bargaining agreement,

9. The averall record reflects that there was somne
conversation between the teachers, suggestisna from the teachers
and finally a directive given by the principal of Worthside Scheocl
as pertains to duty-free lunch schedule changes. The directive may
have been a modification andjfor a rejectien of any and all
canversations, however, as contended by Defendant, the width of any
past practice in this matter can only go to the cancept of exchange
of information prior to makipng a declslien when changing work
schedulos. And, there are sufficient facts inm the record
indleating that the School District has freguently changed withoub
collective bargaining the time ef duty-free Lunches and/or the
number and length of such lunches, in the Dlistrict, not just the
Horthside School; i.e., tn 1580 the duty=fres lunch was changed
from one hour to forty-Cive (45) minutes.

10. Additicnally, as5 coenvinsingly argued by Defendant,
binding practice will not be given that effect uniesa lt is well
astablishad, and strong praaf of lts existence will ordinarily be

reguired. Defendant cites Elkouri and ElkKouri, itrat
Worka:
In the absence of a written agreenent; ‘past pracsticef,
to be binding on both partie=, must be (1) uneguivecal;
{2} clearly enupciated and acted uponi (1) readily
ascertainable aver a reasonable period of tine as a

Fixed, and established practice accepted by both parties.

-1|1-
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{Page 4%, supra)

Here, however, as before concluded, the record reflects that there
is strong proof of the existence of change to the time, number and
length of duty-fres lunches, and there is nothing in the record
showing a past change to have besen grieved by <Camplainant.
Moreover, all the changes concerning the lunch duty appear to hawve
been uneguivocal, carried out by the School District and acted ipon
over npumerous years, yet the changes were accepted by the
Conplainant.

11. The Hearing Officor also notes that time does have a way
of modifying everybody s recollecticn and judgenent concerning the
chain of events leading up this ULP as filed by Complainant;
howewver, the rfacts reveal there were some discussions priar bta
September 1%92. about the preobless of supervising studente at
Horthside Schaal, and in Sepbtember 1992 there wasa diacussion on the
price of tables for use by the students. Then there is Sue Patch's
letter which speaks to the need to identify problems and for
further discussions. In all events, the overall recard hereln
reflects that the width of pa=t practice goea to the concept of
"axchange of information" prior teo directives being issued by the
School District, and the Defendant, by past practice, followed such
concept which was acquiesced to by teachers and the Union.

12, Complainant argues that Bozeanan BEducakion Rssociation v,

Gallatin County Sahoeol distriest No. 7, ULF NHo. 43=79 and Polson

Education Aspociation v, Lake County Elamentary Bchool Distriet,
ULF Ho. 27-838 are controlling inm this matter. These cases are

digspesitive 1in that they support the contentions of the Schoal

o -
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platrict that it had the right to make changes in thoe duty-free
lunch pericds.

In Polson the Union, by negotiating additional minutes, waived
their right to complain about an increase in the number of periods
worked in a scheeol day. In the case at hand thera wWere
"digoussions® concerning the amount of duty-frea lunch time, but
the leng standing practice was that the Schoel District ultimately
nade the fipal directive and the Union weived any rights to
conplain as it took no action concerning past practice ‘and the
iggues herain.

In Bozeman, conparing it teo the case in hand, there ls past
practice established in both cases. In the Instant case, clearly
thera ia a pattern of past practice wherein the School District
after some type of "canversation-discussion" and conscious
exploration with the Union, made limited changes in the number of
duty-frese lunch periods and the length of the duty-free lunch
pericds throughout the District. But, at-all timea the teachers
did maintain no less than a 3% minute duty-free lunch period. And
tha lunch periocd was duty-fres.

13. The Complainant also cites Eatz, 36% US 73s [1962) in
gupport of its position, howewver, it does not appear that Eatz is
controlling in this matter. Here, for reasaon that the Union by
past- practice waived its bargalining rights, Eatzs is not
dispositive. Hevertheless, as the duty=free lunch issus is a
"eopdltion of employment," it appears to ba an appropriato subject
aof collective bargaining.

14. In summary, the Complainant has falled to show by a

praponderance of the evidence that the Defendant violated Sections

_1.'[;-_
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139=31=305(1} and (2), HCA, constituting an unfair lakbor practice as
set forth in Section 39-31-401(5), MCA. Section 39-31-406(5), MCA
atates:
If, upon the preponderance of the testimony taken, the
Board is not of the cpinion that the person named in the
canplaint has engaged in or is engaging in the unfair
labor practice; then the Poard shall state its findings
af fact. and shall f{ssuve an order dismis=ing the
complaint.
[39—31-406(5)} , HCA}
W RECOMHENDED DRDER
It is hereby ordered that the above capitlioned unfalr labor
practice charge of the Well Point EBEducation Association agalnst
Wolf Point Public Scheel Districts Ne. 45 and 45A be Dismissed.
BFEQCIAL KOTICE
Exceptions to these Findings of Fackt, Conclusions of Law and
Reconnended Order may be filed within twenbty (20) days of service
thereof. If no exceptions are filed, this Recemmended Order shall
bacone the Pinal Order of the Board of Personnel Appeals. Address
EHEEptiﬂﬂj- ta the PBoard of Persaonnel Appoals, P.O. Box 1728,
Halena, MT 596024=172B.

e
DATED this JFE day of November K 1004,

-k % % % ® % =

BOARD OF PERSONNEL APPEALS

_-'- ] i i
By: _F-":-:’f-::-‘f"'lrwf’?.ﬂr .-fl'r Eree,
GORDCOH D. BRUCE
Hearing Examiner
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